On Your Behalf. ..

Legislative and Practice Affairs Division

Department Of Managed Health Care Action Against
Health Net May Signal New Era

Noncontracted Physicians Ruled Entitled to
“Reasonable and Customary” Fees—Amount is Next
Question

By David E. Willett, Esq., and Phillip Goldberg, Esq., CSA Legal Counsel

A January 13 announcement by California’s Department of Managed H ealth Care
(DMHC) appears to signal a new attitude, apparently prompted by Governor
Schwarzenegger’s March 2004 appointment of a new Director, Cindy Ehnes. In
recent years, the Depar tment has been the captive of the health plans it regulates.
Physician complaints were ignored, and patient complaints were resolved one by
one, rather than by broad enforcement actions. The January 13 announcement
describes the results of an investigation prompted by complaints of noncontracted
hospital-based physicians, whose claims were paid by Health Net at 80 percent
of Medicare fees. Consequently, many patients were balance billed. The outcome
this time favors patients and physicians. Unreasonably low fees cannot beimposed
on noncontracting physicians, and payments must meet specific criteria.

Health Net has agreed to a settlement which fines Health Net $250,000, sets up
a process for adjusting past claims, and establishes rules for the future. This
settlement has broad significance because it spells out Department policy regard-
ing health plan obligations in paying for services provided by noncontracted
physicians, including anesthesiologists. Some questions have not been answered,
but on balance this settlement se ems more in conformity with CSA’s position than
was previous DM HC policy.

The settlement agreement abandons the contention, regularly made by the Depart-
ment under the prior administration, that noncontracted physicians cannot balance
bill patients. The Health Net agreement makes no explicit statement regarding the
right to balance bill, but instead takes the position that balance billing can be
avoided by paying reasonable and customary fees, and by acknowledging that the
burden is then on the health plan to protect members from inappropriate balance
billing by noncontracted physicians.

DMHC found that 80 percent of Medicare was not “reasonable and customary.”
Health Net itself acknowledged this when the investigation began, and converted
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to a commercial database for fee determination. Health Net will be permitted to
use this database in the future, so long as it is updated at least annually. In addi-
tion, Health Net must establish a process for appeals by noncontracted physicians,
under which Health Net must consider additional information submitted by the
physician as to reasonable and customary value. Neither Health Net nor the
Department will disclose specific information regarding fees payable under the
commercial database. CSA members not contracted with Health Net who feel that
current Health Net claim payments for specific services have not been reasonable
are invited to communicate with CSA. Department regulations (adopted following
the January 1, 2001, effective date of AB 1455) state that fees must be based upon
“statistically credible information that is updated at least annually.” Criteria
include fees usually charged and prevailing rates charged in the area, as well as
physician training and experience, the nature of the services, other aspects of the
physician’s practice, and any unusual circumstances. Conspicuously absent from
the enumerated criteria are Medicare fees, partly due to CSA efforts when these
regulations were adopted.

Health Net must reimburse HMO subscribers am ounts they paid on balance bill-
ings for services between January 1, 2000, and O ctober 12, 2004, less deductibles
or co-pays. The agreement is ambiguous as to what should happen when a patient
has paid a balance billing for services after October 12, 2004, but the expectation
seems to be that at least subscribers not put on notice by Health Net as to the
proper disposition of balance billings should also receive reimbursement. The
agreement does not spell out how Health Net should dischar ge its obligation to
protect members for inappropriate balance billing. Presumably, Health N et could
defend collection attempts, or even institute legal action on behalf of subscribers
when balance billing exceeds reasonable and customary fees. The obligation of
a noncontracting physician to participate in the Health Net appeal process, or to
be bound by the outcome, is not described. However, courts are unlikely to be
sympathetic to physicians who ignore the process or its outcome. N oncontracting
physicians can challenge plan appeal decisions incourt when they do not conform
to the criteria set out in Department regulations or court cases defining reasonable
and customary fees. One would expect that Health Net by now is putting sub-
scribers on notice as to the steps to be taken when balance billings are received
from noncontracting pro viders.

DMHC does not regulate PPO or point-of-service plans, other than Blue Cross
and Blue Shield. As a consequence, Health Net’s settlement does not extend to
its PPO plans. Its obligation to PPO subscribers depends on the wording of the
PPO contract, and perhaps other representations made to subscribers. Last fall,
Health Net apparently amended PPO contracts to provide for reasonable and
customary fees for out-of-network providers, rather than 75 percent of Medicare
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RBRVS. Legislation has already been introduced to extend D MH C re quirem ents
to PPOs.

Summary: DMHC’s action regarding Health Net signals new willingness to
intervene when health plans regulated by D MH C attem pt to impose unreasonable
fee schedules for services by noncontracting physicians, many of whom have
refused to contract precisely because of inadequate and unreasonable fees. There
is still controversy over health plan obligations when DM HC has no authority
over particular arrangements, such as PPOs. P atients who have received balance
billings continue to complain. Anesthesiologists who have not contracted with the
responsible plan have the right to balance bill patients. However, it is prudent to
make every effort to assist patients in securing reasonable reimbursement from
the health plan before collection from the patient is contemplated. This may
require appealing to the health plan. Changes in the law governing health plans,
now being considered, can ensure that all covered patients are protected.

Medi-Cal Enroliment Eased for Some Anesthesiologists
By William E. Barnaby, Esq., CSA Legislative Counsel

Enrollment as Medi-Cal providers for anesthesiologists who render care to
Medi-Cal beneficiaries only in acute-care hospitals has been made easier under
a new rule recently adopted by the California Department of Health Services
(DHS).

Earlier, DHS disclosed plans to require “facility-based providers” to submit evi-
dence of contracts with the hospitals where they practice in order to gain the
ability to bill Medi-Cal for services rendered to Medi-C al patients. This proposed
rule was withdrawn after C SA representatives convinced DHS officialsthat many
anesthesiologists practice in hospitals without a formal written contract but
pursuant to hospital staff privileges.

The difficulty in gaining Medi-Cal provider status was brought to CSA’s attention
by Shauna Brown, Credentialing Manager for RC McLean and Associates, an
Anesthesia Billing and Management Service Organization located in Orange
County.

The requirement is based on DHS regulations requiring M edi-Cal providers to
have an “established place of business.” When DHS launched a crackdown on
Medi-Cal fraud a few years ago, it discovered that some providers were using
mail drops and non- existent places of business for billing purposes. As a result,
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elaborate rules were adopted to assure that providers were operating and
rendering services at established places of businesses.

Unlike most other physicians, many anesthesiologists do nothave office practices.
For those wishing to use a hospital as their “established place of business,” prob-
lems have ensued.

The initial DHS proposal for “facility based providers” required submission of
three letters. One was required from the provider certifying, under penalty of
perjury, that he or she will render services exclusively at a named hospital and
also that Medi-Cal enrollment “is based in part on a contractual agreement”
between the provider and the hospital. A second letter, to be signed by a person
authorized to legally bind the hospital and the applicant provider, was to “affirm”
that DHS “may rely on the veracity” of the applicant provider, and that claims
for Medi-Cal reimbursement will be submitted under the applicant’s provider
number and will not include services reimbursed to the hospital. The third was to
be signed by a responsible official for the facility attesting that there are no
Medi-Cal, Medicare or licensing sanctions pending against the facility.

Under the new rule, an applicant anesthesiologist must only submit his/her own
letter declaring, under penalty of perjury, that services to Medi-Cal beneficiaries
will be provided at a named hospital “based in part on a non- contractual agree-
ment” with the hospital.

CSA had urged that evidence of medical staff privileges at a hospital serve as the
equivalent of a contract for this purpose. Even though Medicare accepts evidence
of current staff privileges for this purpose, Medi-C al seems not quite ready to use
that standard as yet.

Tracking detailed rules imposed by government programs can be mind- numbing
at times, but it can be of some benefit to CSA members. Simplifying and expe-
diting the ability of anesthesiologists to receive reimbursement for services ren-
dered to M edi-Cal recipients is, in our view, worth the effort.
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GASPAC Honor Roll

By William E. Barnaby IIl, Esq., CSA Le gislative Advo cate

contributed more than $91,000 to GASP AC during the current 2004-05

SA owes a major expression of gratitude to the 537 individuals who
Cfiscalyear.

The CSA members who make voluntary donations to GASPAC (the Greater
Anesthesia Service Political Action C omm ittee) provid e a meaningful and tan gible
contribution to their specialty and to the medical community. They raise the
visibility and credibility of the CSA in the political arena. T hey dem onstrate their
desire to have an impact on the laws and regulations affecting patient care and
their ability to practice quality medicine. They also demonstrate a refusal to
abandon the political field to those who would jeopardize patient safety for their
own aggrandizement, or to those who would profit financially at the expense of
patients and the public health.

These donations translate into campaign contributions to those candidates, legis-
lators and state officials who are accessible and resp onsive to physicians and their
patients. These contributions pay for CSA representatives to attend Capitol-area
political fundraisers and are also available to pay for GASP AC members to attend
local campaign events.

In today’s world of political campaign financing, GASPAC is small in size but
large in impact. Thanks to a “catchy” acronym and careful handling of available
funds, GASPAC is well-known around Sacramento. Its visibility underlines
CSA’s insistence on being an active participant in California politics and civic
affairs.

The 2004-05 Honor Roll of GASP AC donors follows. Our salute and thanks to
everyone listed. The 2005-06 CSA dues notices and G ASPA C requests soon will
be issued. With another election year just ahead, we urge those who have helped
in the past to continue the effort, and those not listed to add their names to the
Honor Roll for next year.

GASPAC Contributors

Fiscal Year 2004-2005
Kathryn L. Aberle Henry L. Amberg Brian J. Bane
Stanley R. Abshier Clarita G. Amurao Steven E. Bansbach
Virgil M. Airola Joseph S. Andresen Paul E. Banta
Donald P. Alderman Eduardo E. Anguizola Alan R Bargman
Susan Allen Merrill P. Bacon William E. Barnaby
Peter W. Allen, Jr. Michael E. Baggett William Barnaby, Jr.
Glenn W. Alper Timothy E. Baldwin Edwin E. Batte
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Bruce Baumgarten
Kevin P. Becker
Catherine J. Bell
Michael D. Bell
Jack M. Berger
Dean B. Berkus
Steven H. Berlin
Craig D. Berlinberg
William Beuttler
Michael W. Bigelow
Ronald E. Bishop
David K. Black
Steven M. Block
William A. Bode
Bryan D. Bohman
Michael Borges
John B. Bornstein
Eric S. Bringhurst
Heinrich A. Brinks
Romualdas V. Brizgys
Ronald E. Brons
Mark A. Brown

D. Robert Buechel
James V. Buese
Theodore J. Burdumy
Donald W. Buike
Ralph B. Busch, Jr.
Edward E. Cain
Selma H. Calmes
Christopher Cantilena
Carol I. Capener
Paul D. Carlton
Timothy H. Carpenter
John B. Cellar
Howard L Chait
Chait lan

Michael W. Champeau
Anthony H. Chang
Katherine A. Chang
Anthony K. Chen
Lily H. Chen
Eugene Y. Cheng
Chung-Th J. Chou
Jon W. Churnin
Richard W. Clark
Rodney D. Clark
Jonathan T. Clarke
Jeffrey P. Clayton
Henry Cola

Daniel M. Cosca
Marvin D. Covrig
Harry J. Cozen
Thomas H. Cromwell
James L. Crook, Jr.
Brian L. Cross
Brandt R. Culver
Patricia E. Curtis
Gary L. Cutter
David P. D’Ablaing
Patricia A. Dailey
Martha Y. Daly
Maria A. De Castro
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Patricia L. Decker
Michele C. Dee
James DeFontes
James K. DelloRusso
John E. DeRouen
Robert P. DeVoe

Edward D. DiGiamarino

Ralph S. Diminyatz
Martin J. Dolan III
Roger F. Donenfeld
Thomas R. Doria
Donald B. Dose
George G. Doykos
Christine A. Doyle
Donald A. Drew
Vamner E. Dudley, III
Elsie W. Dunn
Marie Durbin

Ross A. Dykstra
John C. Eckels

Karl A. Ehrlich
George F. El-Khoury
Peter K. Ely
Richard C. Engel
Paul Englund

Mark S. Escajeda
David L. Estep

Ray W. Exley
Aubrey G. Eyer
Mark R. Fahey
Alvin H. Faierman
Robert T. Falltrick
Neal E. Feuerman
James A. Flanigan
Richard P. Fogdall
Edward B. Fohrman
Diane Foley

Craig J. Fong

Ruth S. Fontaine
Wayne A. Foran
Michael J. Ford
Brandt A. Foreman
Wendy W. Forrest
Jon B. Franks
Robert A. Frantz
Alex I. Fraser
Ronald D. Friedman
Kenneth Furukawa
James W. Futrell, Jr.
Jeffrey D. Galland
Donald J. Galligan
Karen Gan

Pravin Gandhi

J. Kent Garman
Perla G. Gascon
Robert M. Gasway
Jetfrey M. Gaynor
Steven J. Gerschultz
Gary M. Glaze

Christopher H. Glazener

John C. Glina
Paul Goehner

Steven D. Goldfien
Henry J. Gonzalez
Stephen R. Gordon
Randall L. Goskowicz
Mary A. Grabowski

Theodore H. Greaves, Jr.

Michael A. Greenberg
Philip A. Greider
Edward F. Gunz

Ali Habibi

Klane L. Hales

Blair A. Halliday
Catherine L. Hamilton
Timothy W. Hansen
Mark E. Harlac her
Brian P. Harney
David C. Harris
Richard E. Harris
Fredrick E. Harrison
Richard D. Hauch
John M. Haworth
James M. Healzer
Michael G. Hernandez
George P. Herr

Linda B. Hertzberg
Robert E. Hertzka
William H. Hess
Anita H. Hickey
Mark Hilberman
Allan S. Hirschbein
Paul F. Hoar

Richard B. Hoberman
Richard W. Horrigan
Victor J. Hough
Leland R. House, Jr.
James D. Howard
Eric Huang

Samuel C. Hughes
Harold K. Humphreys
Bridget D. Hum phries
Eric J. Hunt

Kha K. Huynh

Gloria Hwang

James M. Hynson
Kenneth Imanaka
Shale F. Imeson
David H. Irwin

G. GlennIzmirian
Russell T. Jackson
Stephen H. Jackson
Frederick C. Jacobson
Morris Jagodowicz
Robert M. Jarka
James R. Jaworski
Sundaranpillai
Jeyanandarajan

Paul W. Johnson
Clyde W. Jones
Robert K. Jones

Peter C. Jong
Christos A.Kalatzis
Patricia A. Kapur
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Martin B. Kass
Andrew R. Katnik
Alireza Katouzian
Jeffry A Katz
John L. Keating
John G. Kelley
Robert J. Kensic
Mark E. Kenter
Robert T. Keszler
Chan Q. Kieu
Vivian T. Kim
Kenneth Y. Kimura
Arthur C. Klein

Irv Klein

Wayne M. Kleinman
Sandra W. Kluwe
Jonathan M. Kohl
Brian N. Kopeikin
Vinod K. Kothapa
Talavane Krishna
Sally V. Krueger
Jeffrey P. Kuhn
Manoj A. Kulkarni
Michael J. Laflin
Clinton J. LaGrange, Jr.
Michael Lam
George H. Lampe
Laurence A. Lang
Steven C. Lau
Allen E. Lavee
Edwin R. Lee
George 1. Lee

Hee Y. Lee

Joseph W. Lee

Kee Y. Lee

Steven E. Lee

Gary A. Leopold
Yvonne . Leramo
Norman Levin
David M. Lewis
Samuel Li

Michael J. Lillie
Michael Lipson
Frederick A. Lodge
Ann S. LoSky
James F. Lourim
Charles Louy
Timothy Lowe
Shawn W. Lucas
Stanton W. Lum
Philip D. Lumb
John A. Lundberg
Roya H. Maani
Nelly K. Mac
Gregory S MacDonell.
Thach D. Mai
Anthony H. Maister
Douglas K. Mandel
Steven Lee Mandel
Gerard Manecke
Steven R. Marcum
Norma O. Maiks
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Steven L. Marlowe
Brian T. Marsh

Rosemarie Marshall Johnson

Douglas J. Martin
Linda J. Mason
Daniel H. McDonald
Michael D. Mc Gehee
Arthur O. McGowan
Scott W. Mchnis
Fred J. McKibben
Harpaul S. Mehrok
Byron R. Mendenhall
A. Duane Menefee
David I. Merzel
Gary Meurer
Mokhtar G. Mikhail
Harry M. Miller
Kevin M. Miller
Richard J. Miller
Julian M. Mirman
Gayle R. Misle
LeRoy Misuraca
Avery C. Mittman
Alan R. Mizutani
Daniel Y. Mochizuki
C. C. Moldenh auer
Harry Mon

Jack L. Moore
Patrick A. Moore
Earl W. Moore-Jeffries
Randall D. Morton
Hamid E. Motamed
Mark G. Mulder
Suha Murad
Michael J. Murphy
Steven Naleway
Teri R. Namba
Ricardo F. Navarro
Marco S. Navetta
Daniel H. Nelson
Preston G. Neumayr
Lindsay Newcomb
Philippa Newfield
Ethan A. Nicholls
Heidi Nicoll
Christine C. Nieman
Alan K. Nirady
Joseph T. Nitti

Peter S. Nose

Aidan P. O'Brien
Lois M. O'Brien
Vincent Okamoto
Helen T. O'Keeffe
Mary C. O'Keeffe
Richard J. O'Leary, Jr.
Paul J. Pabst, Jr.
Gerald D. Pacelli, Jr.
Joe L. Paredes

James M. Park
Rebecca J. Patchin
Elena Patterson
Kenneth Y. Pauker

Robert S. Peck

John J. Peckham
Natalia Petrosova

J. Stephen Pinson
Gail P. Pire
Johnathan L. Pregler
Todd O. Primack

Jon W. Propst
Theodore J. Quilligan
Ned Radich

Michele E. Raney
David Raybould
Eugene R. Reames
Gretchen D. Reddy
Phillip C. Reed
Roland D. Reinhart
Bruce J. Reitman
Leslie Rendell-Baker
Paul C. Reynolds

Jalil Riazi

Francisco C. Rico
Jeffrey M. Rieker
Mark L. Rigler
Miguel A. Rivera
Beverly B. Roberson
H. Douglas Roberts
Brian C. Robertson
Susanne C. R oessler
Jeffrey J. Rogers
George G. Romero
Ricardo B. Ronquillo
Lynn B. Rosenstock
Thomas Rosko
Richard W. Rowe
David J. Ruderman
Donald M. Ruhland
Christopher G. Rumery
Jeffrey M. Rusheen
Richard P. Rutgers
Alar Saaremets
Kenneth R. Sacks
Nicholas G. Sakellariou
Jeffrey K. Sakihara
Robert H. Sanborn
Surinder Sandhu

Ned T. Sasaki
Reynolds J. Saunders
Robert C. Schaeffer, Jr.
Stanley J. Scheurman, Jr.
Michael S. Schneider
Ira J. Schwalb

Robert A. Schweiss inger
Warren Schweitzer
David A. Shapiro
Roland C. Sharp
Thomas E. Shaughnessy
James J. Shea

Owen F. Shea

Susan S. Sheridan
Harvey C. Shew
Benjamin Shwachman
Karen S. Sibert
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Eugene C. Siegrist
Larry M. Silver
Thomas Sinclair, Jr.
Mark A. Singleton

Stephen J. SkahenDavid H.

Skinner

Leighton J. Smith
Michael P. Smith
Derek C. Sonnenburg
Karl M. Sorensen
Steven J. Soule

John R. Spence

John M. Stanec
Charles P. Steinmann
Rebecca A. Stene
William R. Stevens
William A. Stocker
William A. Stocker
Ernest G. Strauss
Richard Strunin
Jeffrey S. Stuart
Leslie A. Stuart
Richard M. Sugar
Robert G. Sugar
Young Suk

R. Lawrence Sullivan, Jr.

Andrew D. Sun
Kent A. Swanson
Peter E. Sybert
Frank A. Takacs
Alexander G. Targ
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Rajender S. Thakran
Bradley J. Thomas
Sydney 1. Thomson
Jeffrey C. Thue

J. David Thurston
Richard E. Tirrell
Richard Tong
Narendra Trivedi
Curt N. Tsujimoto
Gerald E. Tull
Margaret N. Van Wyk
Christopher J. Vasil
Bridget K. Vedder
Edward W. Verde
Jerrold A. Vest
Victor Victorov
Antonio R. Villamil
Steven G. Vitcov
Mark E. Vukalcic
Gerald H. Wade
Wayne T. Walker
Michael J. Wallace
Michael A. Walter
Henry C. Walther
Brian W. Wamsley
Eric A. Wadrip
Randall W. Waring
Thomas D. Webb
Paul M. Weidoff
Richard A. Weikel
Richard A. Weiner

CMA Physician’s

Paul D. Weir

David B. Weissman
Marc L. Weller
Douglas A. Wemmer
Stephen Y. Wen
Victor H. Werlhof
Charles Westover, Jr.
David P. Whalen
Jeffrey D. White
Matthew F. White
Harry C. Wiese, Jr.
Steven R. Wilbur
Michael S. Winston
Marc D. Wolfsohn
Lillian S. Wong
Ridgley Wong
David G. Woodward

Theodore E. Workman, Jr.

Cho-Ying D. Wu
Robert B. Wudrick
Eileen T. Wynne
Imad Yamout
Linda Yang
Stephen P. Yeagle
Thomas Yeh
Larry Yip

Paul B. Yost
Vian Younan
Mark I. Zakowski
Dale W. Zeh

Confidential Assistance Line

(650) 756-7787 or (213) 383-2691
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