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Legislative and Practice Affairs Division

Balance Billing Legislation
By William E. Barnaby,  Esq. ,  CSA Legislative Counsel

T
he ability to bill managed health care plans by physicians who have no con-

tract with a patient’s plan has been a difficult and persistent problem.  The

California Depar tment of Managed Health Care (DMHC ) has not been

helpful in resolving the issue.  Indeed,  in some ways the D MHC has attem pted to

make a bad situation even worse for physicians.  

CSA Legal Counsel David Willett has participated in litigation and negotiations

on this subject and he has attem pted to forewarn anesthesiologists of some pitfalls

to avoid.

Legislation signed into law in September 2000 (AB 1455) attempted to deal with

provider payment problems with health plans. DMHC  has been attempting to

adopt implementing r egulations ever since.  One draft of these regulations would

have barred “ balance billing”  by non-contr acting physicians for emergency and

on-call services.  CM A,  along with Dave Willett, objected forcefully.  The regula-

tions presently are being revised but will not prohibit non-contracting physicians

from billing at a level yet to be finalized.

Meanwhile, legislation (AB 1628) was introduced by Assembly Health Committee

Chair  Dario Fr omm er (D . ,  Glendale) that would have barred balance billing by

non-contracting physicians for emergency services.  In view of strong opposition

from CSA and California emergency physicians,  the offensive provision has been

removed and replaced with language that assures that patient treatment does not

give r ise to an “ implied”  contract.

AB 1628 is before the Assembly Appropriations Committee and has a long way

to go before its final provisions will be determined.  But it is unlikely to deal fur-

ther w ith a ban against balance billing or  the form ation of “ implied”  contracts.

David Willett has more to add on the subject in the following article.
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Billing Patients–What Are the Limits?
By David E. W illett, Esq.,  CSA Legal Counsel

A
nesthesiologists are directly billing patients much more frequently than was

the case a year  or so ago.  This has happened as anesthesiologists (and

other specialties) terminate managed care contracts.  When the California

Court of Appeal refused to perm it a hospital which had contracted with the

patient’s health plan to balance bill the negligent third party (who caused the

patient’s injury) in Parnell vs.  Adventist Health System/  West ,  (February 2003)

106 C al.  A pp.  4th 580,  585,  the court took note of the impact of managed care on

providers:  “ As the gap between ‘usual and customary charges’ and the discounted

rate paid by insurers continued to grow,  trea tment of insur ed patients began to

look increasingly like treatment of uninsured patients,  at least from  the hospitals’

fiscal point of view. ”  This has lead to the abandonment of health plan and IPA

contracts,  and enforcement of patient responsibility.

Two issues arise. The first question is whether patients may be billed at all under

these circumstances.  The other  question is “ how much can the patient be billed?”

The Department of Managed Health Care (DMHC) grappled with both issues as

it proposed regulations governing health plan claims settlement and dispute

resolution practices.  In AB 1455,  passed in 2000,  the Legislature mandated the

adoption of regulations which respond to numerous complaints regar ding health

plan practices.  Those regulations have been in the drafting stage ever since.  The

third version of the proposed regulations is pending.

The Depar tment’s second attempt at regulations included provisions which pre-

cluded even non-contracting provider s from billing patients.  This prohibition was

without any statutory basis.  Health and Safety Code Section 1379 prohibits con-

tracting providers from collecting or attempting to collect from health plan

enrollees.  The proposed regulation not only required non-contracting providers

to look to the health plan for paym ent,  it also attempted to regulate how much

non-contracting providers could collect. D MHC  stated that rates paid by Medicare

and Medi-Cal should be considered in determining reasonable fees. After objec-

tions by both CSA and CM A,  the proposed language was withdrawn.  Nonethe-

less,  although DMHC had no author ity for  the regulation it proposed,  it should

be noted that patient complaints about balance billing,  as well as health plan com-

plaints,  sparked the Depar tment’s attem pt.  

There is no prohibition against billing non-contracted patients, but the courts may

not enfor ce patient responsibility if  inadequate efforts are made by anesthesiolo-

gists prior to surgery to notify patients that services will be provided by physi-

cians who may not have contracted with the patient’s health plan,  and that these
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non-contracted physicians can ultimately look to the patient for payment.  Moreo-

ver,  effor ts to collect directly from patients,  rather than from the health plan,  may

still meet a frosty reception in court, as well as in the community. T he most suc-

cessful approach is probably to seek collection from the hea lth plan,  on the

patient’s behalf.  If need be,  an assignment of the patient’s r ights against the health

plan can be obtained,  and suit against the health plan may be instituted on that

basis.

Balance billing is lawful.  The second question remains. H ow much can an anes-

thesiologist who has no contract with the health plan bill? T he answer is a rea-

sonable fee.  The issue which rem ains to be decided is what constitutes a reason-

able fee.  What are the limits on what an anesthesiologist can charge?

The obligation to pay a reasonable fee,  in legal analysis, is based on the assump-

tion that services rendered under circumstances showing that no gift was intended

are subject to an implied contract.  The courts assum e that the physician w ill

charge,  and the patient will be obligated to pay, a r easonable fee,  pursuant to an

implied contract.  For  a considerable time,  physicians had considerable latitude in

determining the fee which would be reasonable under the circum stances. F or ex-

ample,  even a 1938 appellate decision,  in a suit brought by a physician who cared

for W.  C.  Fields,  held it was permissible to consider  evidence of F ield’s wealth

and annual income in determining a reasonable fee,  together with the physician’s

professional standing, capacity,  and reputation,  and both the difficulties of the

problem presented and the amount of time necessar ily occupied in the considera-

tion thereof.  In the Field’s case, the plaintiff was a general practitioner who

presented no evidence to support the very large fee demanded,  and the judgment

the physician obtained was reversed.  Whether  a modern-day court would allow

consideration of plaintiff’s assets and income is questionable.  The notion that phy-

sicians should be allowed to charge the rich mor e in order to provide uncompen-

sated services to the poor probably fell victim to enactment of Medicare and

Medi-Cal,  social programs which also led to the closure of county hospitals,  even

though the result under those pr ograms is to benefit both the rich and the poor at

the expense of the physician.

A reasonable fee is now mor e often descr ibed as “ UCR, ”  a term first used in

California, meaning “ usual,  custom ary,  or reasonable. ”  A “ usual”  fee is the fee

most comm only charged by the practitioner. T he “customary”  fee is the fee

charged by similar practitioner s in the sam e geographic ar ea.  A fee which is
neither usual or customary may still be reasonable,  taking into account circum-

stances such as the difficulty of the case and the special qualifications of the prac-

titioner.
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The California Medical Association first published the California Relative Value

Studies in 1966,  using charge data provided by Blue Shield, to establish non-mon-

etary unit values reflecting relativity or  resource costs amongst procedures,  and

assigning procedure numbers.  That wor k,  revised in subsequent editions,  became

the basis for  fee determinations by private and governmental payors alike.  Al-

though the FTC forced CM A to cease publishing the CRVS in 1979, CRVS re-

mains the foundation for  numerous payment program s.

As the CMA made clear,  in order to use the CRVS to determine reasonable

charges,  conversion factors m ust be generated,  reflecting customary fees.  A phy-

sician’s usual fees might further limit reasonable charges,  while specific circum-

stances might support upward adjustment.  This approach has been recognized by

the cour ts in determining reasonable fees.

Returning to DM HC ’s proposed regulation,  the Department now proposes that

health plans should determine their obligation to non-contracted physicians by

applying criteria which reflect a 1992 appellate decision which drew  upon the

CRVS in deciding how reasonable fees should be determined.  Gould vs.  Workers

Compensation Appeals Board,  4 Cal.  App.  4th,  1059, held that a physician did not

have to show that extraordinary circumstances existed when claiming that fees

exceeding the workers compensation fee schedule were nonetheless reasonable.

The decision quotes from the foreward to the 1974 edition of the CRVS:

“ Since the unit values and accompanying ground r ules reflect medians

of charges by California physicians, they do not necessarily reflect the

charges of any individual physician nor the pattern of charges in any spe-

cific area of California. ”  The introduction further states: “ Individual

physicians are encouraged to establish their fees for individual services

in accordance with their  own estimates of the value of the service,  the

time spent, materials used and the economics of their own particular

practices.  The Relative Value Studies is not a schedule of fees, nor

should it be construed as such.  It may,  however ,  be used as a ‘guide’ by

physicians to assist them in establishing fees.…  Evidence that a physi-

cian has charged a fee similar to fees charged for the same service in the

geographical area in which the physician practices does not in itself

mean that the physician’s fee is reasonable.  The introduction to the 1974

Revision of CRV S indicates,  however ,  that the economics of a physi-

cian’s own practice and the pattern of charges in the general geograph-

ical area in which the physician practices are relevant to a determination

of whether the physician’s fee is reasonable.”

The Gould decision sums up the criter ia to be applied in determining a reasonable

fee by stating:
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In deciding whether fees in excess of the schedule are reasonable,  the

WCAB may consider evidence regarding the medical provider’s training,

qualifications, and length of time in practice; the nature of the services

provided;  the fees usually charged by the medical provider;  the fees

usually charged in the general geographical area in which the services

were rendered;  other aspects of the economics of the medical provider’s

practice that are relevant; and any unusual circumstances in the case.

It is these criteria that DMHC has told health plans to apply when non-contracted

physicians,  including anesthesiologists,  seek payment.  The plan’s failure to

arrange for the provision of necessary services by contracted physicians, as the

law requires,  should enable providers or at least patients to proceed against the

plan.  However,  anesthesiologists should anticipate that health plans will fall back

to a second line of defense. Health plans are likely to contend that “ the fees

usually charged, ”  whether  by anesthesiologists who still have som e contr acts in

place or by other anesthesiologists in the area who are contracted,  are fees paid

under managed care contracts. They may contend, as DMHC did, that fees paid

under Medicare or Medi-Cal,  or other  public pr ograms,  must be included in

determining UCR fees.  The major  flaw in this argument is that the descr iption in

Gould and all other discussions take charges into account,  not what is ultimately

paid.  To the extent paym ents under contract reflect an agreement which reflects

charges under  such contract,  the circumstances of those agreements must be taken

into account.  Discounts may be granted for a variety of reasons,  including patient

volumes,  relationships with other physicians or facilities,  or a desir e to assist a

particular program.

Anesthesiologists applying a conversion factor markedly in excess of the fees

charged in the sam e area by other  anesthesiologists should expect difficulties in

proving the reasonableness of those fees. A nesthesiologists whose conversion

factors result in fees vastly in excess of fees accepted under contracts will be put

to the test, in showing why circumstances justify the variation.  Increases in con-

version factors may r eflect the need to find income which will replace shor tfalls

caused by managed care and public program payments,  in order to recruit and

retain anesthesiologists.  How ever ,  anesthesiologists must always be pr epar ed to

defend against claims that billings,  par ticular ly when the patient is ultimately

responsible,  seek fees exceeding reasonable fees.  While the DMHC proposal is

directed to health plans and not non-contracting physicians, the Gould criteria are

likely to be applied by the cour ts in determining reasonable fees.

Payer insistence in forcing unreasonably low paym ent schedules upon anes-

thesiologists justifies measures which preserve the r ight to look to the patient for
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paym ent.  It is easy to demonstrate that anesthesiologists have been leaving Cali-

fornia and have been refusing positions here when practices rely on managed care

and government program income.  At the same time,  it is imperative that fees

charged be reasonable fees.  The Gould criteria are fair.  It is far from certain that

a change in the law, if  it were to occur,  would be fair.

GASPAC Honor Roll
By  William  E.  Ba rna by  III,  Esq. ,  CS A L egislativ e A dvocate

T
he CSA m embers who make voluntary donations to GASPAC (the Greater

Anesthesia Service Political Action Committee) provide a meaningful and

tangible contr ibution to their specialty and to the medical community.  They

raise the visibility and credibility of the CSA in the political arena. They

demonstrate their desire to have an impact on the laws and regulations affecting

patient care and their  ability to practice quality medicine.  They also demonstrate

a refusal to abandon the political field to those who would jeopardize patient

safety for  their  own aggrandizement or  to those who would profit financially at

the expense of patients and the public health.

Dur ing the past year, donations exceeded $120,000—the highest annual total ever.

These donations translate into campaign contributions to those candidates,  legisla-

tors and state officials who are accessible and responsive to physicians and their

patients.  These contributions pay for CSA representatives to attend Capitol-area

political fundraisers and are  also available to pay for GASPAC m ember s to attend

local campaign events.

The 2002-03 Honor Roll of GASPAC donors follows.  Our salute and thanks to

every one listed.  The 2003-04 CSA dues notices and GASPAC  request soon will

be issued. With another election year just ahead, w e urge those who have

helped in the past to continue the effort,  and those not listed to add their

names to the Honor Roll for next year.

GASPAC Contributors
Fiscal Year 2002-2003

Kathryn L. Aberle 
Stanley R. Abshier 
Jayaprada Achanta 
Timothy M. Adams 
Virgil M. Airola 
Donald P.  Alderman 
James V.  Allen 
Susan Allen
Peter W. Allen, Jr. 

Paterno A. Almendral 
Glenn W. Alper
Henry L. Amberg 
Clarita G.  Amurao 
Jeffrey L. Anderson 
Stuart T.  Anderson 
Joseph S. Andresen 
Eduardo E.  Anguizola 
John E. Arnold

Steve J. Auer
Merrill P.  Bacon 
Rodney L. Baker 
Sarkis Baltayian 
Steven E. Bansbach 
Paul E. Banta 
William E. Barnaby 
William Barnaby, Jr.
Bruce Baumgarten 
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Paul N. Beaupre
David J.  Benefiel 
Jeoffrey P.  Benson 
Shelby L. Bentz
Jack M. Berger 
Dean B. Berkus 
Steven H. Berlin 
Craig D.  Berlinberg 
Mark H. Berman 
Charley B. Berona 
William Beuttler
Michael W. Bigelow
David A. Bittar
David K. Black 
Steven M. Block 
William A. Bode
Lowell A. Boehlan 
Bryan D.  Bohman 
Thomas P.  Booy 
Michael Borges 
John B. Bornstein 
Peter Bravos 
Charles P.  Bridges 
Eric S. Bringhurst 
Heinrich A. Brinks 
Romualdas V. Brizgys 
Ronald E.  Brons 
Harry I.  Brown 
Mark A. Brown 
Scott Brown 
Alfred V. Budris 
D.  Robert Buechel 
James V. Buese 
Robert A.  Bullock 
Donald W. Burke 
Gerald A.  Bushman 
Selma H. Calmes 
Edgar D.  Canada 
Carol I. Capener 
James W. Carlin 
Paul D.  Carlton 
Perry M.  Carney 
Timothy H. Carpenter 
Debra B. Cellar 
John B. Cellar 
Howard I.  Chait 
Ian Chait 
Keith J. Chamberlin 
Bryan E.  Chan 
William S. Chan 
John R. Chaves 
Anthony K. Chen 
Lily H.  Chen 
Anthony C. Cheng 
Kenneth S. Ching 
Lawrence A. Chiu 
Randall Y. Choi 
Chung-Ih J. Chou 
Franklin T. Chow 
Todd W. Christensen 
C. Perry Chu 
Jon W. Churnin 

Darren F. Clair 
Rodney D. Clark 
Jonathan T. Clarke 
Jeffrey P. Clayton 
Henry Cola 
Daniel J. Cole 
William J. Conard 
Gary P.  Coppa 
Paul W. Corey 
Daniel M. Cosca 
Marvin D. Covrig 
Harry J.  Cozen 
Thomas H.  Cromwell 
Brian L. Cross 
Gary L. Cutter 
David P.  D’Ablaing 
Patricia A.  Dailey 
Martha Y. Daly 
Michael C.  Danielson 
Murthy S.  Dasari 
Maire C. Daugharty 
Terrance M. Daugharty 
Kathryn M. Davis 
Pavan K. Davuluri 
Maria A. De Castro 
Nina de Vilmorin 
Patricia L. Decker 
James DeFontes 
James K. DelloRusso 
Caroline C. Dennis 
John E. DeRouen 
Robert P. DeVoe 
Michael I.  Diamant 
Ralph S. Diminyatz 
David A. Donald 
Thomas R. Doria 
Donald B. Dose
George G. Doykos 
Christine A. Doyle 
David A. Drew 
Varner E.  Dudley, III 
John R. Dunkelberg 
Thomas W.  Durick 
Robert C.  Dutton 
Ross A. Dykstra 
John C. Eckels 
Paul M. Eckinger 
Steven A. Ecoff
Karl A.  Ehrlich 
Peter K. Ely 
Richard C.  Engel 
Paul Englund 
Paul G. Epler 
Mark S. Escajeda 
David L.  Estep 
Douglas A. Etsell 
William J. Evans
Sheafe Ewing 
Mark R. Fahey 
Robert T.  Falltrick 
Thomas Farrell,  III 
Joseph P.  Fenerty 

Emmeleine E.  Ferguson 
Manuel A. Fernandez 
James C.  Finn,  III 
Brock C. Fisher 
James A.  Flanigan 
Cort P.  Flinchbaugh 
Diane Foley 
Bradley D. Foltz 
Wayne A. Foran 
Brandt A. Foreman 
Wendy W. Forrest 
John F. Fragola, Jr. 
Richard L.  Fraioli 
Jon B. Franks 
David D. Frankville 
Robert A. Frantz 
Alex I. Fraser 
Barry L. Friedberg 
Ronald D. Friedman 
James W. Futrell, Jr. 
Donald J.  Galligan 
Pravin Gandhi 
Margaret B. Garahan 
Robert C.  Garbak 
Gregory S. Garbin 
J. Kent Garman 
David R. Garver 
Perla G. Gascon 
Robert M.  Gasway 
Jeffrey M. Gaynor 
Steven J. Gerschultz 
Gurdarshan S. Gill 
Scott A. Gillin 
Howard S.  Gilman 
Brandon T.  Ginieczki 
Gary M. Glaze
Christopher H. Glazener 
John C. Glina 
Paul Goehner 
David Goff 
Steven D. Goldfien 
Gail S. Goldstein 
Geoffrey J.  Gonick 
Henry J.  Gonzalez 
Martin L. Gordon 
Stephen R. Gordon 
Randall L.  Goskowicz 
Jay S. Goswick
Theodore H. Greaves, Jr. 
Ronald M. Greely
L.  Richard Greenstein 
George A.  Gregory 
Philip A. Greider
Joel D. Groden 
Gary T. Guglielmino 
Kathleen C. Gullahorn 
Edward F.  Gunz 
Caryl J.  Guth 
Christopher Haas 
Gerald R. Haas 
Ali Habibi 
Erroll L. Hackner 
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Gordon R.  Haddow 
Klane L. Hales 
Blair A. Halliday 
Richard K. Hamamura 
Catherine L. Hamilton 
Robert M.  Hansen 
Timothy W. Hansen 
Mark E. Harlacher 
Brian P.  Harney 
David C. Harris 
Fredrick E.  Harrison 
Said M. Hashemi 
Richard D.  Hauch 
John M. Haworth 
William L. Hazard 
James M. Healzer 
Deborah A. Heaps 
Michael G. Hernandez 
George P. Herr
Robert E. Hertzka 
William H. Hess 
Robert J.  Hetzel 
Anita H. Hickey 
Stephen A. Hillman 
Allan S. Hirschbein 
Dwight E.  Hiscox 
Paul F. Hoar 
David A. Hoban 
Richard B. Hoberman 
Bruce N.  Hochman 
Eric M.  Hodes
Bruce R. Holmblad 
David R. Holtzclaw 
Richard W.  Horrigan 
Victor J.  Hough 
Leland R. House, Jr. 
James D.  Howard 
Stephen T. Howarth 
James P. Howell, Jr. 
Dora T. Hsu 
Samuel C. Hughes 
Stephanie A. Hughes 
James C.  Hummel 
Harold K. Humphreys 
Eric J. Hunt
Kha K. Huynh 
Sung O. Hyun 
Kenneth Imanaka 
Shale F.  Imeson 
David H.  Irwin 
George G.  Izmirian 
Stephen H. Jackson 
Frederick C.  Jacobson 
Faye F. Jamali 
Walter K.  Janssen 
Cecilia M. Japlit-Largoza 
Robert M. Jarka 
James R.  Jaworski 
William Jenkins 
Thomas A. Joas
Mannie Joel
Barry K.  Johnson 

Bruce D.  Johnson 
Kristen L.  Johnson 
Paul W. Johnson 
Clyde W. Jones 
Robert K. Jones 
Peter C. Jong
James P.  Jorgensen 
Hasmukh G. Joshi
Christos A. Kalatzis 
Patricia A.  Kapur
Thomas G. Karagianes 
Martin B. Kass 
Andrew R.  Katnik 
Alireza Katouzian 
Richard L. Katz 
John L. Keating 
John G. Kelley 
William M. Kelly 
Robert J. Kensic 
Mark E. Kenter 
Mohammed W. Khalife 
Chan Q. Kieu 
Dale G. Kiker 
Brian S. Kim 
Leonard D.  Kim 
Sung-Hwan Kim 
Vivian T. Kim 
Arthur C. Klein 
Irv Klein
Wayne M. Kleinman 
Sandra W. Kluwe 
Andrew A.  Knight 
Jonathan M. Kohl 
Brian N.  Kopeikin 
Marie G. Kuffner 
Paul H.  Kwok
Michael J.  Laflin 
Clinton J. LaGrange, Jr. 
Michael Lam
George H. Lampe 
Laurence A. Lang 
Artemio T. Largoza 
Merlin D. Larson 
Carol A.  Lau 
Allen E. Lavee 
Daniel M. Lavigna, Jr. 
Nathaniel C.  Law 
Huong T. Le 
Edwin R. Lee 
George I. Lee 
Hee Y. Lee 
Joseph W. Lee 
Kee Y. Lee 
Steven E. Lee 
Gary A.  Leopold 
Yvonne I. Leramo 
Wai K. Leung 
Norman Levin 
Alan Levine
David M. Lewis 
Samuel Li 
Teresa H.  Liao 

Michael J. Lillie 
Christopher C. Lin 
Dennis M. Lindeborg 
Michael Lipson
Frederick A. Lodge 
Ann S. Lofsky
James F. Lourim 
Charles Louy
Timothy Lowe 
Stanton W. Lum 
Philip D. Lumb
Timothy C. Lyons 
Nelly K. Mac 
Gregory S. MacDonell 
Jan P.  Maddox
Thach D. Mai
Anthony H. Maister 
Stephen A. Maloon 
Douglas K. Mandel 
Steven Lee Mandel 
Steven Louis Mandel 
Steven J. Mandelberg 
Gerard Manecke 
Michael O.  Mann 
Guillermo T.  Mantuano 
Lewis S. Margolis
Norma O. Marks
Steven L. Marlowe 
Rosemarie M. Johnson 
Douglas J.  Martin
Robert J.  Martin
Jonathan D. Maskin 
Linda J.  Mason
William G. Maxwell 
Michael D.  McBeth 
Gary P.  McCaughan 
Freddie D. McClendon 
Peter L.  McDermott 
Daniel H.  McDonald 
Michael D. McGehee 
Arthur O. McGowan 
Karen J. McIlvena 
Scott W. McInnis 
Fred J.  McKibben 
Mary R. McKibben 
Harpaul S. Mehrok 
Byron R. Mendenhall 
Steve C. Mendoza 
A. Duane Menefee 
James L.  Merson 
David I.  Merzel 
Linda R. Mignano 
Mokhtar G.  Mikhail 
Harry M. Miller 
Kevin M. Miller 
Richard J. Miller 
Bernard S.  Millman 
Julian M. Mirman 
Iqbal Mirza
Gayle R. Misle 
Deborah M. Mitchell 
Alan R. Mizutani 
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Daniel Y. Mochizuki 
C. C. Moldenhauer 
Joseph D. Mollner 
Jack L. Moore 
Patrick A. Moore 
Earl W.  Moore-Jeffries 
Francis J.  Morlino 
A. Michael Moulton 
Mark G. Mulder 
Otto B. Munchow 
Clifford E. Muneses 
Michael J.  Murphy 
Anne L. Murray
Steven Naleway 
Teri R.  Namba 
Raymond A. Navarro 
Ricardo F. Navarro
Daniel H.  Nelson
Jesse L.  Neubarth 
Lindsay Newcomb 
Philippa Newfield 
David W. Newswanger 
Ethan A. Nicholls
Peter S. Nicolazzo 
Heidi G. Nicoll
Alan K. Nirady
Joseph T.  Nitti 
Peter S. Nose 
Melvin S. Nunn 
Aidan P. O’Brien
Lois M.  O’Brien 
Vincent R. Okamoto 
Helen T. O’Keeffe 
Mary C.  O’Keeffe 
Atalanta C. Olito
Alan F.  Olson 
Kevin W. Olson 
Richard R. O’Neil, Jr.
Roy B. Opsahl
Blanka A. Orloff 
Gerald D. Pacelli, Jr. 
Mark G.  Pandapas
Rebecca J.  Patchin 
Aruna R.  Patil
Kenneth Y. Pauker 
Donald W. Payne
Robert S. Peck
Diane Pentecost 
Robert A. Pike 
Gail P. Pirie
Steven P. Plumb 
Johnathan L. Pregler 
Marvin H. Primack
Jon W. Propst
Richard J.  Prutow 
Theodore J. Quilligan 
Ned Radich
Saroja V. Rajashekara
Michele E. Raney
Mark S. Ransom 
Kathleen T. Rasmus 
William R. Rasmus 

Layne J.  Rasmussen 
David Raybould
Eugene R. Reames 
Gretchen D.  Reddy 
Danielle M. Reicher 
Bruce J. Reitman
Leslie Rendell-Baker 
Paul C.  Reynolds
James Rho
Jalil Riazi 
Brad A. Richard 
Francisco C.  Rico 
Francis Riegler
Jeffrey M. Rieker 
Mark L.  Rigler
Miguel A. Rivera 
Beverly B. Roberson 
H. Douglas Roberts 
Brian C. Robertson
Susanne C. Roessler 
Jeffrey J. Rogers
Stephen N. Rogers 
George G.  Romero 
Jose D. Romero
Richard Romo
Ricardo B. Ronquillo 
Luzminda A. Rosales 
Randy S. Rosen
Robert C.  Rosenlund 
Lynn B. Rosenstock 
Alan B. Ross
Stephen H. Rovno 
Daniel A. Rowen 
Joseph S. Ruccione 
David J.  Ruderman 
Donald M. Ruhland 
Christopher G. Rumery 
Jeffrey M. Rusheen
Richard P. Rutgers 
Alar Saaremets
Nicholas G. Sakellariou 
Carlton B. Sampson
Robert H. Sanborn
Surinder Sandhu
Carmen C.  Santos 
Ned T.  Sasaki
Stanley J. Scheurman, Jr. 
Richard M.  Schlobohm
John C. Schmidt
Richard J. Schneider 
William O. Schultz
Ira J.  Schwalb
Robert A. Schweissinger 
Warren Schweitzer
Thomas D.  Sedgwick 
Charles W. Shapard
David A. Shapiro
Samuel M. Shapiro 
Roland C. Sharp
Thomas E.  Shaughnessy 
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By Joetta Cox, Reimbursement Advocate, Santa Clara County Medical Association27
28

Access To Care Issues29
30

There is a growing concern regar ding the number  of anesthesiologists who have31
terminated some,  or all,  of their contracts with health plans. P atients now have32
been complaining because health plans determine them  to be financially r esponsi-33
ble for going outside the networ k,  when in fact,  they had no choice because there34
are no anesthesiologists contracted with their health plan.  Is it fair for the patients35
to be held financially responsible when the health plan does not provide the appro-36
priate specialist? Who really is responsible?37

38
According to California Regulations [28 C. C. R. ,  Section 1300.51,  (H)(iii)], each39
health plan should have a complete network of contracting primary care physi-40
cians and specialists,  each of whom has staff privileges with at least one41
contracting hospital equipped to provide the range of health care services that the42
plan has contracted to provide.  The use of a non-contr acting specialist is still43
restricted as there is no mandate that a plan refer  to a specialist who is not under44
the contract with the plan, unless there is no specialist within the plan network45
who is appropriate to provide the necessary treatment.  Therefore,  one could argue46
that if the plan is unable to provide a  specialist,  then the plan should allow the47
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patient to go outside the plan,  and furthermore,  the plan should pay that1
provider’s reasonable fee. [Editor’s Note: This subject has been treated in2
considerable detail in the July-September 2001 issue of the CSA Bulletin,  pages3
10-17,  in an article by David E.  Willett,  Esq. ,  CSA Legal Counsel,  “‘Usual,4
Customary,  Reasonable’ Versus Contract Rates. ” ]5

6

How Is a “Reasonable Fee” Determined?7
8

According to the AMA ’s Cur rent Opinions of the Council on Ethical and Judicial9
Affair s,  Section E-6.05,  Fees for  Medical Services,  a physician should not charge10
or collect an illegal or excessive fee.  You are refer red to the article in this issue11
by David E .  Willett,  Esq. ,  CSA L egal C ounsel (pages 14-18),  for  a full12
discussion of this matter which includes the determination of a “ reasonable fee”13
according to the 1992 appellate court decision (Gould). 14

15
In some instances,  physicians have been reimbursed 100%  of their fees after16
appealing the initial payment from the health plan,  according to the “ reasonable-17
ness”  guidelines of the Gould decision.  Some health plans,  on the other hand,  on-18
ly pay 100%  of their highest allowable schedule for  contracted providers,  insisting19
that it falls under the  definition of “ reasonable fee, ”  or that they are in fact paying20
100%  of the fee.  This would be true only if the provider were contracted with the21
health plan and obligated to write off the difference between the health plan’s22
allowed fees and their charges.  Because the providers are not contracted, they23
are, by law, allowed to balance bill the patient. What is this California law?24

25

Are Non-Contracting California Anesthesiologists Under26

Implied Contracts?27
28

The Knox-Keene Act (and Health and Safety Code Section 1379) prohibits con-29
tracting physicians from balance billing their patients,  freeing enrollees of respon-30
sibility for  the costs of their  care under the  term s of that contract.  William31
Barnaby,  CSA L egislative Counsel,  discusses recent developm ents on this issue32
in his column (page 13).  Indeed,  non-participating provider s are not obligated to33
accept contract rates nor are they bound by contract prohibitions against balance34
billing.  Therefore,  it is the patient’s responsibility to know if a physician is a con-35
tracted provider.  In fact,  Knox-Keene mandates health plans to inform the sub-36
scribers regarding benefits and the nature and extent of choice perm itted under the37
plan,  including what should be a cur rent list of contracted providers.  [Editor’s38
Note: One prominent health plan refused to delete my name from their provider39
list despite two certified letters informing them of my intention to terminate my40
contract. ]41

42
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Managing the Non-Contracted Relationship of1

Anesthesiologist to Patient2
3

Anesthesiologists should attempt to provide patients with as much notice as pos-4
sible that they may not be contracted with the patient’s health plan,  and also com-5
municate that the patient will incur full financial responsibility for the physician’s6
claim.  Indeed,  some anesthesia groups ask the patient to sign an acknowledgement7
of this. Y et,  we know that logistically this is not always a possible scenario for8
the anesthesiologist. In view of this problem and the potential for bad public rela-9
tions,  the Santa Clara County Medical Association (SCCMA),  in conjunction with10
several private practitioners and the administrator of a local hospital,  has created11
a “ Patient Brochure”  that alerts—and therein forewarns— patients that the anesthesi-12
ologist (and other physicians) providing care may be an independent practitioner13
and may not be contracted with their  health plan.  It also advises them  that,  should14
they receive care from a non-contracting anesthesiologist,  they ar e financially15
responsible for these services.  Moreover, it offers advice as to how to determine16
whether their  anesthesiologist is contracted with their  plan,  and an oppor tunity to17
discuss billing with the anesthesiologist’s billing office  prior to surgery.  A sample18
of this brochure is reproduced on pages 26-27. It may be used and modified,  as19
desired,  to fit the needs of the anesthesiologist.  This brochure has been distributed20
to all surgeons and hospitals in Santa Clara County.  The SCCMA has encouraged21
surgeons to give the brochure to their patients when they are scheduled for  a22
procedure.  The hospitals and surgery centers in the County also have been urged23
to give the brochure to patients when they register,  providing a second opportu-24
nity for  the patient to receive the brochure.  Such preemptive interaction before—25
not after—the fact is an ethically sound practice and protects the anesthesiologist26
against charges of unfair dealings with their patients, assuming, of course,  that27
the charge is indeed a “r easonable”  one.28

29

Other Helpful Billing Suggestions30
31

Many non-contracting physicians bill the patient’s health plan as a cour tesy to the32
patient.  It should be clearly noted on the claim form  to the health plan that the33
physician is not a contracted provider.  Fur thermore,  they should specify that the34
plan should reimbur se the patient—not the anesthesiologist! N on-contracting physi-35
cians who do not want the contract to be “implied”  should seek reimbursem ent36
directly from the patient,  not the health plan.  A suggestion that I have used on37
behalf of physicians is to attach a cover  letter  to the claim  with the following three38
statements:39

40
* You are not a contracted provider.41
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* You have informed the patient prior to perform ing the anesthesia of that1
fact and its financial ramification.2

* Under  no circumstances, do you intend to create an implied contract3
with the health plan.4

5

How To Appeal Inappropriate Payments6
7

If the health plan has not paid 100%  of your fee,  and you believe that your  fee is8
“ reasonable”  for  your  area,  then you can appeal the payment and ask for  full9
reimbursement of your fees.  I have been quite successful in obtaining additional10
reimbursement for physicians in our County by knowing the coding guidelines,11
knowing California regulations,  and letting health plans know that you know. If12
you have taken all the precautionary steps to avoid implied contracts, then in my13
appeals letter I consider listing the following applicable guidelines and regulations14
as they may apply to a specific claim:15

16
* California Regulations (28 C. C. R.  Section 1300.51)—see above17
* The health plan has failed to provide a contr acted specialist for this par-18

ticular procedure at this particular facility,  and therefore,  the plan should19
allow the patient to go outside the plan,  and the plan should pay the anes-20
thesiologist a “reasonable fee.”21

* Your  fee is the fee customarily charged in the locality for  similar physi-22
cian services, and further,  is a “ reasonable fee”  according to the AMA23
Cur rent Opinions of the Council on Ethical and Judicial Affairs24
(E-6. 05)—see above25

* The health plan should pay your  “ reasonable fee”  and not the health26
plan’s “ reasonable fee.”27

* The Knox-Keene Act allows non-contracting provider s to balance bill28
patients—see above29

30
Please see the patient brochure on pages 26-27.31

32
33
34
35
36

“If con is the opposite of pro, 37
is congress the opposite of progress?”38

—Anonymous39
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