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On Your Behalf …
Legislative and Practice Affairs Division

California Final 2010  
Political and Legislative Update

By William E. Barnaby, CSA Legislative  
Counsel, and William E. Barnaby III,  
CSA Legislative Advocate

“California, the Great Exception” is a mid-20th 
century classic, written by historian and journalist  
Carey McWilliams, on the phenomenal resources  
and explosive growth that have made California 
a unique economic, social and political force. 
The phrase proved to be an apt description once 
again in the recent election when the national 
conservative tidal wave stopped at California’s eastern border. Despite a deeply 
troubled economy and dysfunctional governance, the state’s voters declined 
to participate in the dramatic turn to the political right that occurred almost 
everywhere else in the country.

General Election Summary

Democrats swept all eight statewide offices, taking the posts of governor, 
lieutenant governor and insurance commissioner from Republicans. None of  
California’s 53 incumbents in the U.S. House of Representatives lost. In the 
State Legislature, Democrats defied the odds and picked up an additional  
assembly seat. For medicine, the “pickup” was an extraordinary success:  
Richard Pan, M.D., is the first Democratic physician/legislator in modern  
California history.

•	  Governor: Former governor Jerry Brown crushed billionaire former 
eBay CEO Meg Whitman by 12 percent. She joins a list of wealthy self-
funded candidates whose bids for high office in California failed to win 
the prize.

•	  Lieutenant Governor: San Francisco Mayor Gavin Newsom outpolled 
appointed Lt. Gov. Abel Maldonado by 11 percent.

•	  Attorney General: San Francisco District Attorney (DA) Kamala Harris 
pulled off a major upset in defeating Los Angeles DA Steve Cooley. She 
was vigorously opposed by the law enforcement community because 
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of her refusal to seek the death penalty against an accused cop killer 
early in her tenure as SF DA. The Cooley campaign was well financed, 
led in pre-election polls, and was endorsed by every major California 
newspaper. Yet after 9 million votes were counted, Harris won—
although by less than 1 percent, and only after three weeks of counting 
all the absentee ballots.

•	 	Other	“down	ticket”	Democratic	incumbent	victors	were	Treasurer	Bill	
Lockyer, Controller John Chiang and Secretary of State Debra Bowen. 
Dave Jones, a soon-to-be-termed-out assemblyman, won the state 
insurance commissioner race.

U.S. Congress: Several incumbents faced serious challenges but none lost.

•	 	U.S.	Sen.	Barbara	Boxer,	a	28-year	Democratic	incumbent,	turned	back	
former Hewlett-Packard CEO Carly Fiorina by 9 percent.

•	 	Four	 seats	 in	 the	 House	 of	 Representatives	 were	 strongly	 contested,	
but the incumbents prevailed. They are Democrats Jim Costa (Fresno), 
Jerry McNerny (Pleasanton) and Loretta Sanchez (Garden Grove) and 
Republican Dan Lungren (Gold River).

State Assembly

Instead of losing at least two districts as earlier predicted, Democrats held all 
their seats, broke a long GOP grip on a suburban district, and increased their 
majority	to	a	52-to-28	margin,	the	largest	since	1974.

•	 	In	northern	suburban	Sacramento	Assembly	District	(AD)	5,	UC	Davis	 
pediatrician Richard Pan defeated Republican Andrew Pugno, a leading 
advocate	of	Proposition	8	(in	2008)	and	opponent	of	same-sex	marriage.	
The	district	had	been	in	the	GOP	column	since	the	1980s.

•	 	Another	physician,	Republican	Linda	Halderman,	M.D.,	a	surgeon,	was	
elected to the assembly from AD 29 in the Fresno area. Her victory was 
pretty much sealed when she won the June primary in this safe GOP 
district. Of note, she has written articles for the CSA Bulletin. 

State Senate

No changes in party composition occurred as Republicans held Senate  
District (SD) 12 in the central San Joaquin Valley. Ceres Mayor Anthony  
Cannella overcame Assemblywoman Anna Caballero of Salinas, a moderate 
Democrat, despite a significantly higher number of registered Democrats in 
the district.
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Over the next few months, special elections will fill three senate vacancies 
owing to the deaths of Sens. Dave Cox (R-Fair Oaks) and Jenny Oropeza  
(D-Long Beach) and the move of George Runner (R-Antelope Valley) to his 
newly elected post on the State Board of Equalization.

When the 2011–12 legislature convened on December 6, the senate lineup was 
24	Democrats	and	13	Republicans.	Once	the	special	elections	are	concluded,	it	
is expected to revert to the 25-to-15 margin that has existed for the past several 
years.

Election Implications for the CSA

For the first time, there will be a physician member of each party caucus in 
the Assembly. Both have familiarity with the legislative process. Dr. Pan was 
chair of the Council on Legislation (COL) of the California Medical Association  
(CMA), and Dr. Halderman served as top health advisor to State Sen. Sam  
Aanestad. The importance of their insider access to closed-door partisan policy 
discussions cannot be overestimated at a time when many health issues could 
be on the front burner.

A variety of proposals relating to scope expansion for ancillary health practitioners  
is expected in the 2011 legislative session. Nurses, physical therapists and  
optometrists are among those likely to be seeking broader practice authority. The  
influx of newly covered populations resulting from enactment of federal health 
reform has been cited as necessitating greater roles for physician “extenders.” 
For each of these “extender” categories, scope expansion is the single biggest 
issue; they will devote all the resources at their command to it and plead for 
“just this one vote.” Physician advocates, however, must deal with a myriad of 
issues including each and every “extender” scope expansion attempt.

A MICRA cap increase may be on the table. During the recent campaign,  
Governor-elect	Jerry	Brown,	who	signed	MICRA	into	law	in	1975,	reportedly	
saw “no need” to revisit the landmark medical malpractice law. More recently, 
the Consumer Attorneys of California (CAOC) have claimed Brown is now 
open to increasing the $250,000 cap on noneconomic damages. Whatever the 
former and new governor’s stance is, he can only act on legislation that reaches 
him. We have made a continuing effort to work with new and returning law-
makers on maintaining the cap with its affordable premium levels that work 
to stabilize patient access. If a bill to increase the cap is introduced, then the  
campaign positions of many candidates will be tested. CAOC and its allies are 
not to be underestimated. Their resources and ability to communicate a message,  
even if misleading, are impressive. Moreover, the mere passage of time since 
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1975	leaves	relatively	few	Californians	who	are	aware	of	MICRA’s	existence,	let	
alone its contribution to patient access or why it was enacted.

A Final Word on the 2009–2010 Legislature

The 2009-10 session of the California Legislature did not display the legislative 
process or California state government at its best. Voter approval ratings for 
lawmakers and the state’s chief executive sank to all-time lows. Partisan bick-
ering was at an all-time high. Chronic state budget deficits persisted despite 
smoke, mirrors and bookkeeping legerdemain. To put a final exclamation point 
on worst-ever categories, the legislature ran out the clock on the last night of 
the regular session. Several controversial bills died because of incomplete roll 
calls at the midnight deadline, while other bills in line to be considered were 
not even taken up as time expired. Basic time management was nonexistent,  
and the state budget was two months overdue. When the Budget Act of 2010–
11	was	 finally	 signed	on	October	8,	2010,	more	 than	100	days	 late,	 it	was	
desperately described as “tenuously balanced.” 

A month later, the nonpartisan Legislative Analyst Office found that the deficit 
over	the	next	18	months	had	swollen	to	$25.4	billion,	including	a	$6	billion	 
shortfall in the month-old 2010–11 spending plan. In response, Governor 
Schwarzenegger called a special session commencing December 6, 2010, 
swearing-in day for the 2011 Legislature, to deal with the latest fiscal emergency.  
It was an unprecedented greeting for the new lawmakers from the departing 
chief executive. Welcome to the Capitol!

2010 Legislation of Interest to the CSA

Election years usually result in limited legislative productivity, but many hard-
fought controversies, and 2010 was no exception. In the end, the results were 
a mixture of wins, losses and stalemates for medicine and the CSA.

A detailed listing of major 2010 bills of interest to the CSA along with their final 
disposition may be found on the CSA Web site. A brief recap follows:

	 •	 	Efforts	to	undercut	the	bar	against	the	corporate	practice	of	medicine	
were blocked.

	 •	 	Reform	of	managed	care	was	unsuccessful	again	except	for	stringent	
limits against the arbitrary cancellation (rescission) of health 
coverage due to pre-existing conditions.

	 •	 	Enhanced	disclosure	of	health	practitioner	license	credentials	and	
education was enacted.

	 •	 Peer	review	improvements	were	vetoed.
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	 •	 	Discounted	fees	for	emergency	services	rendered	to	indigents	 
were limited.

	 •	 Implementation	of	federal	health	reform	was	begun.

The Schwarzenegger Legacy

Governor Schwarzenegger, who arrived amid great fanfare and public support 
in 2003, leaves the state in no better shape than when he arrived. Promises 
of no new taxes, “tearing up the state’s credit card,” and cleaning up “waste, 
fraud and abuse” proved impossible to keep. Initially the best fundraiser for the  
Republican Party in years, he lost the trust of many GOP legislators as his term 
progressed. He occasionally tried to fashion bipartisan efforts with Democratic  
lawmakers, but he never really reached out to them as previous Republican  
governors Pete Wilson and George Deukmejian had. He chose not to be part 
of the Sacramento Capitol scene, but he made clear his preference for the  
Hollywood celebrity arena.

Physicians’ relationship with Schwarzenegger soured after the defeat of his 
health	care	reform	plan	of	2007-08.	When	medicine	remained	on	the	sidelines,	 
opponents of the plan were emboldened and ultimately prevailed. The worsening  
economic conditions fed into uncertainty over the plan’s many shaky  
assumptions. However, the unwillingness of medicine to play a strong 
publicly supportive role left an irritation that seemed to infect many  
subsequent actions.

When it was possible to expand the lawful scopes of practice of nonphysicians 
by administrative rule or action, this administration did. The nurse anesthetist  
opt-out and chiropractic manipulation under anesthesia are two cases in point. 
Schwarzenegger constantly sided with health insurers and managed care plans 
against treating physicians. Vetoes of bills sponsored or supported by the  
California Medical Association and medical specialties were numerous and 
often stated in vague and gratuitously negative terms. The governor’s staff from 
top to bottom denied any “payback” or an anti-medicine bias, but the results 
speak for themselves.

Granted, California politics and state government were growing increasingly  
dysfunctional before Arnold Schwarzenegger ousted Gray Davis as governor in 
the 2003 recall. Yet the situation has worsened since then. Tough economic times 
have limited public policy options and made effective governance more difficult. 

The New Year has brought a new governor, a new administration and many 
new	members	 to	 the	 legislature.	Of	 the	120	state	 legislative	districts,	40	are	
changing faces even though no incumbent was denied re-election, and only 
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one district (AD 5) changed to a different party. Whether all these new  
individuals will engender a new willingness to work across party lines to  
resolve an array of challenging issues remains to be seen.

Report from the Legislative and 
Practice Affairs Division (LPAD)

By Paul Yost, M.D., LPAD Chair

First, I would like to thank the outgoing 
LPAD chair, Dr. Ken Pauker. His leader-
ship, knowledge of the political landscape, 

dedication to the CSA, and ability to gently 
encourage his fellow committee members to 
contribute to LPAD are all greatly appreciated. 
During his tenure, Ken turned LPAD into a com-
mittee that people enjoy attending by changing 
the meeting format to a more interesting and 
productive one, including bringing in outside speakers and elected officials. He 
has done a great job as the President-elect of the CSA, and I expect that he will 
be a valuable mentor and contributor to LPAD for many years to come. 

On the legislative front: With the 2010 midterm elections over, we have  
finally finished with the endless television commercials. Amid a landslide of 
epic proportions for the Republican Party almost everywhere except California, 
there were a few bright spots for physicians and anesthesiologists.

One piece of great news was the first anesthesiologist elected to Congress!  
Dr. Andy Harris, a Republican from Maryland, is now a member of the United 
States House of Representatives. Many thanks to everyone who supported Andy! 
In addition, two physicians, Democrat Richard Pan, M.D., and Republican  
Linda Halderman, M.D., were elected to the California State Legislature (see 
the Barnabys’ report). 

At the federal level, the incumbent Democrats lost 63 seats in the House  
of Representatives, and therefore, control of the chamber. In the Senate, the 
Democratic Party lost six seats to the Republicans, but maintained majority 
control. What does this mean for medicine in general and the specialty of  
anesthesiology in particular? The situation is still very unclear, with minefields 
on all sides for both political parties. 

Legislative & Practice Affairs (cont’d) 
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Many Americans are not happy with the Patient Protection and Affordable Care 
Act (PPACA) and still prefer the current system to an unknown one made very 
ominous in campaign-oriented media sound bites. However, the public does 
favor some of its provisions (hindering insurance companies from denying  
coverage for pre-existing conditions and doing away with lifetime coverage limits, 
to name a couple). Additionally, a growing number of citizens do understand  
that the costs of our current health care system are rising at an unsustainable 
rate, and there have been challenges to the constitutionality of certain aspects 
of the bill. Having gained control of the House, the Republicans can simply 
refuse to fund the many appropriations necessary to enact the legislation.  
With a Democratic president and a Senate majority, this is likely to create  
gridlock, which would not be good for our nation. It will be an interesting year 
and one in which there may be opportunities for us to impact the process. As 
contributions are one of the fuels that make the political process run, please 
continue to support ASAPAC! 

California’s passage of Proposition 25—which allows a state budget to be  
adopted with a simple majority instead of the previously required two-thirds 
majority—and the election of a Democratic governor mean that the Democrats  
will have more power to pass items of importance to their party. 

LPAD’s legislative goals for the coming year are as follows: 

 1.  Increasing the participation, visibility and effectiveness of our 
advocacy efforts. To this end, we will be updating the “Advocacy” 
part of the CSA Web site, including a Grass Roots Advocacy section.

 2. Carefully honing our message and concentrating our efforts.

 3.  Working closely with the CMA, other specialty associations, and the 
public to leverage our position and improve our chances of success 
on issues of concern to us. 

We would like to continue with electoral successes, but to do so we need YOU 
to become more involved in the political process. All politics are local and 
personal. We need you to get to know your state assembly person and senator 
personally, and take part in the ramped-up “grass roots” political arm of the 
CSA. Please go often to “Advocacy” on the new CSA Web site and continue to 
support GASPAC. 

On the practice affairs front we have been quite busy as well. Some current 
projects are:
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•	 	Creating	 an	 area	 of	 the	 new	 Web	 site	 that	 contains	 sample	 policies	
and procedures on topics such as obstructive sleep apnea, massive 
hemorrhage, anti-coagulation, regional anesthesia and others. 

•	 Creating	a	more	useful	set	of	links	to	ASA	practice	affairs	resources.
•	 	Creating	a	section	on	the	CSA	Web	site	devoted	to	recent	regulatory	

inspections (the Joint Commission, California Department of Public 
Health, etc.) to help our members prepare for the ever-changing 
inspection process.

•	 	Continuing	to	expand	and	refine	the	use	of	our	Group	President’s	Forum.
•	 	Posting	leadership	development	resources	on	the	Web	site,	for	example,	

“How to be effective on a hospital committee.”

Through LPAD, we develop and express the CSA’s political message and direct 
efforts to influence legislation and regulation to improve the lives of our  
members. If you would like us to look into a particular area, please let us know, 
including some following helpful information:
•	 	The	section	of	current	code	or	legislation	that	is	problematic
•	 	A	 concise,	 clear	 statement	 of	 how	 it	 adversely	 affects	 your	 practice	

(including any financial impacts)
•	 Suggestions	for	alternate	legislation	or	regulation	that	would	help	
•	 An	anecdote	that	illustrates	the	problem	

We at LPAD look forward to working with you to make the practice of anesthe-
siology safer for our patients and easier and more productive for our physicians.

Update on “Opt-out” Litigation

By Linda B. Hertzberg, M.D., Immediate Past 
President

The CSA and CMA are pursuing an appeal 
seeking reversal of a court decision  
upholding Governor Schwarzenegger’s  

“opt-out” of the Center for Medicare and  
Medicaid Services (CMS) requirement that a  
physician supervise nurse anesthetists. In  
October 2010, the San Francisco Superior 
Court refused to block the governor’s decision,  
ruling that he acted consistent with California  
law. The appeal argues that California law allows nurse anesthetists to  
administer anesthesia, but only under physician supervision. CSA and CMA 
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believe that the Superior Court erred in its interpretation of state regulations 
regarding the requirement for physician supervision of nurse anesthetists. At-
torneys for the CSA and CMA filed the appeal in the State of California Court 
of Appeal on February 1, 2011.

In June 2009, then Governor Schwarzenegger submitted a letter to CMS  
requesting that California be allowed to “opt out” of the regulation that  
physicians directly supervise or administer all anesthesia for Medicare patients. 
Medicare allows hospitals to “opt out” of physician supervision regulation if the 
governor’s request to CMS is preceded by the following steps: 1) the governor 
consults with the state boards of medicine and nursing on issues relating to 
access to and quality of anesthesia services; 2) the governor concludes that the 
change is in the best interests of the state; and 3) the governor declares that the 
action conforms with state law.

Two of the arguments cited in the appeal petition are:
•  It is the default rule that nursing practice is subject to the supervision  

of the patient’s physician. Removing the supervision requirement  
violates the default rule that nurses report to, are answerable to, and 
subject to the direction of the patient’s physician … Nursing practice 
is derivative of the physician’s practice. Indeed, the purpose of nursing  
practice is to further the interest of the patient in accomplishing the  
purpose for which the physician is consulted.

•  The California Legislature has not said that California nurse  
anesthetists are “licensed independent practitioners” … They do not 
supplant physicians as the providers of medical care in California.  
They do not engage in the independent, unsupervised practice of medicine.  
Governor Schwarzenegger was wrong. The California Association of 
Nurse Anesthetists was wrong. They stated what they thought the law 
should be. None of them is qualified to determine what the law is.

“For the governor and Superior Court to decide for the people of California 
that it is perfectly safe to remove the medical and physician component from  
anesthesia care is absolutely irresponsible,” said Dr. Narendra Trivedi, President  
of the CSA. “The governor’s plan goes against the belief of most practicing  
physicians that nurses should be supervised by the physician ordering the  
treatment, in this case anesthesia, and potentially jeopardizes the quality of care 
that citizens of California will receive. The CSA and CMA are appealing the  
Superior Court ruling in an effort to right this assault on the rights of patients 
to have a physician involved in their anesthesia care.” 

The CSA and CMA will be working closely with the ASA and AMA on this 
issue. The CSA anticipates that it may take several months for arguments in the 
appeal to be filed and for a three-judge panel to hear the case.
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